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Abstract

This article examines the signs of the objective side of the murder of a newborn
child by a mother. The author draws attention to the problems of regulating the
corpus deictic under Article 106 of the Criminal Code of the Russian Federation,
and also analyzes the inaccuracies in the wording of the disposition of the norm.
Keywords: objective side, mother's murder of a newborn child, childbirth,
psychotraumatic situation, time of the crime.

Teopuss mnpecTymiieHuss yOUHCTBAa HOBOPOXKIEHHOTO pPEOEHKAa MOCTOSHHO
U3MEHIACh. JTO CBS3aHO, MPEXKJAE BCEro, C Pa3BUTHEM U BIUSHUEM CBETCKOU
ujeonoruu. PackpeiTue cocraBa MpecTymuieHus U nojioxenuit ct. 106 YK P®
BBI3BIBAET MHOTO TPYAHOCTEH, TaK Kak, JJIi TOrO 4TOOBI paccienoBaTh JAHHOE
NPECTYIUICHNE, HEOOXOIMMO JIaTh TOJKOBAHHE MHOXKECTBO TepMHHOB [1, cT. 106].
Tak, MBI packpoeMm MpoOJIeMHbIE BOMPOCHl OOBEKTHUBHOM CTOPOHBI JAHHOTO
NPECTYIJICHUS.

CornacHo ct. 106, npesHue cyuTaeTcsd MPECTYNHBIM, €cCiId yOUHCTBO
COBEPILIEHO BO BpeMs poOAOB, Cpa3y TMOCI€ pOJOB, B  YCIOBHUAX
NCUXOTPAaBMUPYIOIIEH CUTyalluu, U, O€3yCIOBHO, B COCTOSHHUM ICHXHYECKOIO
paccTpoiicTBa, HE HCKIIOYAIOIIEro BMeHsemMocTd. Heob6XxoauMo 3amMeTuTth, 4TO
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3aKOHOJATENh 3aKpPeIuiieT B KauyecTBE O0sA3aTelbHBIX MPU3HAKOB TaKHe
(bakyabTaTUBHBIE MPU3HAKKU KaK BPEMsI COBEPIIEHUS JACsIHUS U 0OCTaHOBKA.

Takol mpu3HaK Kak BpeMsi SIBIETCA 00s3aT€IbHBIM M IMPUCYTCTBYET BO
BCEX COCTaBaX. 3aKOHOJATeNlb yKazall €ro B JUCIO3UIMHU JUISI TOTO, YTOOBI
OTOOpPAa3UTh €T0 BIMSHUE Ha OOIIECTBEHHYIO OMACHOCTh. Bpemsi B3aMMOCBS3aHO C
COCTOSIHUEM KEHIIUHBI, KOTOPOE UMEHHO OHO MOOYAUIIO K COBEPILICHHUIO JICSTHHUS.

HekoTtopble aBTOpBI CUMTAIOT, YTO JAXKE €ClId YOMHCTBO COBEPIIEHO Cpaszy
K€ WIN TOCJIe POJIoB, TO 3T0 Oynet nesaue 1o cr. 106 YK PO [6, c. 27]. Onnako
IpU TaKOM MHEHUHM BO3HHKAET MPOTHUBOPEUYHUE CMBICIY HOPMBI, BEAb BPSA U MBI
OyaeMm kBanupuUIUPOBaTh YOUIICTBO KEHIIWHBI CBOETO peOeHKa, KOTopas XOTd H
yOusa cpa3sy ke mociie pojioB, HO 3apaHee 00/1yMbIBajia CBOE JesTHUE.

B JOKTpHHE CHOpPHBIM BOIPOCOM SBJISIETCA CYHUIHOCTh TaKOIo MpPHU3HAKA
yOuiicTBa HOBOPOKJIEHHOTO peOeHKa BO BpeMs poaoB. [lo cyTtu, B mepuoa poaos,
HOBOPOJKJCHHBIN €IIe HE SBJIAETCSA YEJIOBEKOM, IOITOMY IIPUUYUHEHUE €T0 CMEPTU
HEJIOTMYHO.

OTO MOXXHO OOBSCHUTH TE€M, YTO POXKICHHUEM M HAYaJOM >KU3HH MOKHO
MpPU3HATh TOT MOMEHT, KOTJla IUIOJA OTIEIWICS OT MaTepu W MOJAeT MPU3HAKU
KHU3HU (IOBMDKeHHe, nbixanue) [2, m.3]. CrnemoBaTenbHO, NMPUYHHEHHE CMEPTH
BO3MOKHO, €CJIU pEOCHOK YK€ POJUIICS.

BpeMeHHOW NpPOMEXYTOK «BO BpeMsl pPOJOB», KOTOpBIM omHucaH B
aucnosunuu cr. 106 YK P®, nmurenen. B nmrepaType €ro CBA3BIBAIOT C
NOSIBJIEHUEM CXBAaTOK. [l03TOMy Henb3si TOBOPUTH O PpOXKAAIOMIEMCS Kak o
YelioBeKe, Bellb HY)XHO, YTOOBI POJABI 3aKOHUMIHNCH. HOopMy «BO Bpemsi poIoB»
HEOOXOAMMO TOJIKOBaTh OrpaHUYMTENbHO. Ero Hauvamo Oeper ¢ MOMeEHTa
OTJIEJICHUS OT IJALEHTHl U OKOHYAHHE CBSI3AHO C OKOHYAHHUEM (PU3MOJOTHYECKUX
POJIOB MJIM UCKYCCTBEHHBIX.

MHorue aBTOpbl CUMTAIOT, YTO HEOOXOJAMMO HCKIIOYUTH JAHHBIA MPU3HAK
U3 JUCIO3ULMK CTaTbU. JlaHHOE W3MEHEHHE IOMOXKEeT MH30ekaTh MpodieM
kBanudukanuu [8, c. 222]. Takoe npemokeHne TaBHO MpeaaaracTcs YICHBIMH,
HO 3aKOHOJIaT€JIbHO OHO TaK M HE 3aKPEenuyIoch. MBI COINIaCHBI C aBTOPOM U TOXKE
CUMTAEM, YTO HEOOXOIMMO U3MEHUTH TUCIO3UIINI0 HOPMBI.

B HayuHO#l TuTepaType MHOTHE aBTOPbI CLIOPST OTHOCUTENIBHO MPOMEXKYTKA
BPEMEHH, KOTOPHIM MOXKHO JaTh MOHSTHE MPHU3HAKA «Cpa3zy XKe IMOocie POJOBY.
Tak, AnaHeHKO A.A. CUHTAET, YTO 3TO TOJBKO CYTKH, TO €CThb 24 4yaca mocie
pomoB [3, c. 15]. JIpyrue aBTOpHI CUMTAIOT, YTO ITO MEPUOJ, KOTOPHIH MOMKHO
CUMTATh MOCJIEPOJOBBIM. B MemuImHe Takoil Mepuoj CYMTAIOT OT ABYX JO TISTH
4acoB.

CnenoBaTelbHO, MHEHHUS YUYEHBIX B TOJKOBAaHWM JAaHHOTO MpU3HAKA
OTIIMYAIOTCA. DTO CBSI3AHO C TEM, YTO CJOKHO YCTAaHOBUTH TOUHBIH MPOMEKYTOK
NEepUOAa, TO €CTh CIOKHO OMPENEIUTh OAWH U TOYHBIM BapUaHT U UCIHOJIb30BaTh
ero.

MBsI cunTaeM, 4YTO TAHHBIA BPEMEHHOU MPOMEKYTOK SBJISETCS KOPOTKUM, U
€ro HEe HYXKHO TOJKOBAaTh PACIIMPUTEIBLHO. MBI COrJIacHBI C TE€M, YTO JaHHBIN
MPU3HAK SABJSETCS OLECHOYHBIM, M B KaXJIOM CIIydya€ BPEMEHHOW MNPOMEKYTOK
OyJleT OrpaHMYMBATHCS Pa3HBIMM PAMKAaMH, OJHAKO MOXHO CKa3aTh, YTO 3TOT
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TEPMHH, Cpa3y € IOCIE POJOB, XapaKTEPU3YyeT MPOLECC, B KOTOPOM KEHIIMHA
€11€ HAXOAUTCS B COCTOSIHUM POJIOB, TO €CTh B OMPENEIEHHOM LIOKE OT POKIACHUS
peOeHka.

UtoObl m30eKaTh OMIMOOK MpH KBalU(PUKAIMKM, HYKHO TOYHO OIpPEISTUTh
MIPOMEKYTOK «Cpa3zy ke MOCJIe POJAOB», U OH TaKKE JOJIKEH ObITh YCTAHOBIIEH U C
FOPUINYECKON U MEIUIIMHCKON TOYKAaMU 3PCHUU.

Eme omHuM BHIOM AaHHOTO aJbTEPHATUBHOTO MPECTYIUICHUS SIBISETCA
yOuHCTBO B YCJIOBHMSX  NCHUXOTpaBMUpYIOIIEH  cuTyauuu.  JlaHHBIHA
(baKyIbTaTUBHBIN IPU3HAK SIBISIETCS 00S3aTEBHBIM U XapaKTEPU3YEeT OOCTAaHOBKY,
B KOTOpOW COBEpPLIAECTCSA IMpecTyluleHne. B ureparype OTHOCAT MHOTHE
00CTOSITENHCTBA, KOTOPHIC MOTYT TOBJIHUSATH HA BOSHHUKHOBEHHE TAaKOW CHUTYAIlUU.
Yame Bcero, Ha MpaKkTUKE, K TAaKOBBIM OTHOCST TSDKEIOE€ MaTepUualbHOE
MOJIOKEHUE, OTKAa3 MYXYHUHBI NpU3HATh peOeHKa, OEPEMEHHOCTh B pe3yJbTaTe
u3HacuiIoBaHus U npyrue [4, c. 290]. Yka3zaHHbIC CHUTyallld JOJDKHBI CTaTh TEMU
dbakTopamu, U3-3a KOTOPBIX JKEHIIMHA COBEPIIACT NMPECTYIICHUE BMECTE C 0COOBIM
IIOCJIEPOIOBBIM COCTOSTHUEM.

Heobxoaumo cka3arh, 4TO TOHSTHE «IICUXOTPABMHUPYIOIIAsS CUTYyaIUs»
TaK)K€ HE ONpelefiecHa YETKUMU TPaHUIIAMH U SBISIETCS OLIGHOYHBIM. UTOOBI
OTIPEJICNINTh, OblJIa JIM B OINPEACICHHOM Cllydae MCUXOTPaBMHUPYIOIIAsl CUTYyaIlus,
HEOOXOJMMO HCCJIENOBAaTh KOHKPETHBIE OOCTOSITENbCTBA MPECTyIUICHHs. Takas
CUTyallds MOKET BO3HUKHYTh KaK JO POJIOB, TaK M IMOCJE HHUX, NPU STOM
MICUXOTPAaBMUPYIOIIAsl CHUTyalusi, Kak oOs3aTeNbHbIA MPU3HAK JUCIIO3UIUH,
YYUTBIBAETCSI TOJLKO TOT/Ia, KOT/Ia pEOCHOK SIBJISIETCSI HOBOPOXKACHHBIM [5, c. 477].

[Ipy BO3HMKHOBEHMHM TaKOW CHUTYallMM y POMKEHHUIIbI KOMSTCS HETaTHUBHBIC
SMOILIMM, MO3TOMY OHAa HE MOXET B MOJHOW MEpE OUECHUTh CBOM JICUCTBHUS U
KOHTPOJIMPOBaTh MX, & TaKK€ OHAa HE MOHMUMAET BO3MOXXHOCTh HACTYIUICHUS
MOCJICICTBUNA CBOUX JICHCTBUMU.

Bo3HUKHOBEHHE TICUXOTPaBMHPYIOIIEH CHUTyallUM HE OrpPaHUYMBAETCS
BPEMEHHBIMU pamMKkaMmu. [ JaBHOeE, 4TOOBI OHA ObLa B mepuoe B 28 nuei. To ecTh
BO3MOXXHO, YTO M Ha 28 JE€Hb MOCJIE POJOB OHA MOKET BO3HMKHYTh. HO MbI
CUMTAEM, YTO ITO JIOCTATOYHO OOJBIION MPOMEKYTOK BPEMEHHU.

[Icuxuyeckoe pacCTpOMCTBO, HE HCKIIOYAIOIIEE BMEHSIEMOCTH, TAKXKE
SBJIIETCSI TPU3HAKOM OJHOTO W3 BHUIOB YOHMICTBA MaTEpbhi0 HOBOPOXKIEHHOTO
pedenka. Tak, ICUXHUYECKOE pACCTPOICTBO OHO HE MO3BOJISIET JMIy OCO3HABATh TE
JENCTBUS, KOTOPbIE OHO coBepiiaeT. OrpaHUYMBAETCS BOJIS JIMIA U 3TO SIBISETCA
KJIFOYEBBIM JIJIsI TOTO, YTOOBI MPHU3HATH JIUIIO0 OTPAaHUYEHHO BMEHseMbIM. Eciu y
JIMIA PaCCTPONCTBO, KOTOPOE HE MCKIIIOYAET BMEHSIEMOCTH, TO Y JKEHILIUHBI MOXKET
OTCYTCTBOBATh MCHUXOTPABMUPYIOIIAs CUTYallUsl, TaK KaK 3TO CaMOCTOSITEJIbHOE,
allbTepHATHBHOE ycioBus s cT. 106 [7, c¢. 185]. Takoe paccTpoilcTBO MOXKET
OBITH M IO POJIOB WJIM BO3HUKHYTH TOCJE POJOB. JIJisi 3TOTO MpU3HAKA TIaBHOE,
YTOOBI TICUXUYECKOE PACCTPONCTBO BO3HUKIIO UMEHHO B mepuoa 28 nHeH, TO eCTh
B TO BpPEMsl, KOTJ]a peOCHOK SIBIIIETCSI HOBOPOXKJICHHBIM.

VYueHue o nociepoJOBhIX NICUXUUECKUX HAPYIIEHUSIX BOZHHUKIIO JOCTATOUYHO
JJABHO. YYEHBIM JaBHO HU3BECTHO, YTO Yy JKEHIIMH B CBSI3U C POJAMU MOTYT
BO3HHKHYTH OOJIC3HH, B TOM YHCJI€ W AylieBHbIC. Ha ceromHsmiHuii 1eHb HET
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COMHEHHI B TOM, 4YTO OEPEMEHHOCTh OKAa3bIBACT BIHMSHUE HA BErETAaTHUBHBIC
(GYHKIIUU U TICUXUKY JKCHIIUHBI. TakXke U3BECTHO, UTO B NEPHOJ OEpEeMEHHOCTH,
OCOOCHHO eclii OEpeMEHHOCTh IIepBas, YCKOPSETCA CO3peBaHUE JUYHOCTHU
JKCHIIIMHBI, OHA TOTOBUTCS CTaThb MATEPhlO, Y HEE BO3pPACTAECT YYBCTBO
OTBETCTBEHHOCTH 3a Oyaymiero peOeHka, 3peeT MaTepPUHCKUN HWHCTUHKT.
ODHOBPEMEHHO C 3TUM YacTO BO3HUKAIOT PACCTPOMCTBA IMCUXUKH, MIPEKIE BCETO
HEBPOTHUYECKOTO YPOBHSI.

Ecnu coBepiaercst yOuiicTBo pebeHKa XOTh M MPU NCUXOTPaBMUPYIOIIEH
CUTyallud, HO HE HOBOPOXKAEHHOTO, TO Mbl HE MOXKET NMPUMEHUTb U COCTOSHHE
addexrTa, Kak cmATUHAKONMIEe OOCTOSTENBCTBO, TaK KaK JaHHOE YCIOBHE HE
noamnaaaet nod aucnosuuuto cr. 107 YK PO.

Ha nam B3risia, B unciie Npru3HAKOB, KOTOPbIE CHHXKAIOT CTENEHb OMACHOCTH
COBEPIICHHOTO MAaTepbi0 yOMIICTBA HOBOPOXKJACHHOTO, CJIEAYET OCTABUTh TOJIBKO
MICUXOTPABMUPYIOIIYIO CUTYAIMI0, B KOTOPOW HAXOAUTCS POKEHUIA U COCTOSTHUE
MICUXWYECKOT0 PAcCTPOMCTBA, HE HCKIIOYAONIEro BMeHseMocTH. IIpu3nHak
BPEMEHU COBEPIIEHUSI MPECTYIUICHUS JOJDKEH OBITh 3aKperyieH B KauyecTBe
Mpu3Haka OOBEKTUBHOM CTOPOHBI, HO HE B KauyeCTBE aJbTEPHATUBHOIO, a Kak
oOs3aTenbHOro. Ompenensis  yKa3aHHbI  TMPU3HAK, CJEAYeT  HCKIIOYHTH
JIOTMYCKaeMyl0 3aKOHOJIaTeJIEM MPOTUBOPEYUBOCTh (OPMYIUPOBKU «yOUHCTBO
MaTephl0 HOBOPOXKIECHHOTO peOeHKa BO BpeMsi pojioB». Bo BpemMs ponoB
HOBOPOXKJICHHOTO peOCHKa elle HeT, a B MOMEHT, KOorja HOBOPOXKIECHHOMN
MOSIBUJICS, MPOLIECC POJOB YK€ 3aBEPIIICH.

Takum 00pa3oM, MHEHHUSI YYEHBIX-IOPHCTOB B OIIEHKE aHAIU3UPYEMOTO
npu3zHaka pacxoasaTcsa. [lo MHEHMIO aBTOpa, BEChbMa CIIOXKHO YCTaHOBUTH
BPEMEHHOW HHTEpBaJI TMEpUOAA «Cpa3zy K€ IOcCje POAOBY», APYTMMHU CIIOBaMHU,
BBIOpaTh M3 CYIICCTBYIOIIUX OJHWH «IPAaBWIbHBIMY W HamboJiee TOYHBIM U
UCITIOJIB30BaTh €ro npu kBanudukanuu aesauit mo cr. 106 YK P®. CymectBennoun
MPUYUHON HEJOCTATKOB B MPUMEHEHHH PAacCMaTPUBAEMOW HOPMBI SIBIIIETCS (PaKT
HecoBepiieHcTBa KOHCTpyKiuK ¢T. 106 YK P®. Hekoropsie nosoxenus ct. 106
YK P® BbI3bIBAIOT HEOJIHO3HAYHOE TOJIKOBAHHUE, YTO MPUBOJUT K Ja4€ HEBEPHOMU
FOPUIAYECKON OLICHKH.
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