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AHHOTALUA

B nmaHHOW cTaThe paccMaTpuUBacTCS BOMPOC O pasjeiie HUMYIIeCTBa TpHU
pacTopkeHun Opaka B 3apyOeHBIX CTpaHax, a Takxke Poccuiickoit deneparu.
HMy1iecTBEHHBIE CHOPBI SIBJSIIOTCS CaMBbIMU  PACIpOCTPAaHEHHBIMU B paMKax
OpaKkopa3BOJIHBIX TMPOIIECCOB. ABTOPOM OBbUT TPOBENEH aHAIM3 CEMEHHOTO
3aKOHOJIATEIbCTBA HEKOTOPHIX CTpaH, a uMeHHo ['epmanus, Wranus,
BenukoOputanus.
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Abstract

This article raises the question of the section of property on dissolution of marriage
in the foreign countries and also in the Russian Federation. Receivership
proceeding are the most widespread within divorce proceedings. The author
analyzed a family legislation of different states such as Germany, Italy and Great
Britain
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Pactopxenne Opaka, Bcergqa W B J000OM 0OIIecCTBE, OBUIO BaKHBIM
COOBITHEM, TIOCKOJIbKY JaHHBI aKT TMPOXOJAWT B HECKOJIBKO JTAarllOB W
COIIPOBOJKJIACTCSI CBEPIISHUEM IIEI0r0 psafa opuaundeckux (akton. CobironeHue
UMYIIECTBEHHOTO HWHTEpeca Pa3BOASIIMXCS CYNPYyroB 3aHUMaeT ocoboe
MOJIOXKEHUE B Opakopa3BOAHOM TMpoIecce, TaK Kak HEOOXOIWMO HE TOJBKO
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CJIEIOBATh MPHUHIIUITY PaBHBIX J0JEH B OOIIEM HMYIIECTBE CYMPYTOB, HO TaKXe
YUUTHIBATh OTPOMHOE YHCIIO WHBIX, 3aCIIy’)KMBAIOIIMX BHUMaHHA (akTopoB. B
CBSI3M C ATUM HM3y4YeHUE MHCTUTYTa pas3jesia OOIIero MMYIIeCTBa CynpyroB MpH
pacTop)keHnr Opaka mprodpeTaeT 0coOyI0 aKTyalTbHOCTb.

[Ipu pactopkeHuu Opaka MPOMCXOMUT pasled HWMYIIECTBA CYIPYTOB.
PaccMoTpuM OTIHMYMS U CXO/ACTBA JAHHOTO SBJICHUS B Pa3IMYHBIX CTPAHAX.

B poccuiickoMm npaBe maHHbINA Bonpoc perynupyercs CeMelHbIM KOJIEKCOM
P®, B wacTtHoCcTH, B cT. 38 mpemycMmaTpuBaeTCsl TpH Crocoba pasjaena oOIero
umymecTna [1]:

° COTJIAIICHUS YYACTHUKOB MPABOOTHOIICHUH;
° HOTapHUaJIbHO YJIOCTOBEPEHHOE COTJIAIICHHUE;
° B CyZIcOHOM TIOPSI/IKE.

B cnyuae cnopa pasgen oOmero uMyIIECTBa CYNpPYroB, a TaKxke
OINpPEENICHUE 10 CYNpPYyroB B 3TOM HMYIIECTBE NPOU3BOAATCSI B CyneOHOM
nopsake. [Ipu paznene obuiero umyiiectsa cynpyros B P®, cya no tpeboBaHuio
CYNIPYTrOB ONPEIEseT, KaKo€ HMYIIECTBO NOMJEKHUT Iepefadye KaxkIoMy U3
cynpyroB. Ecium ogHOMy M3 CyNpyroB MNepefaeTcs HMYIIECTBO, CTOMMOCTb
KOTOPOT'O MPEBBIIAET MPUUYUTAIOLIYIOCS €My JOJI0, JPYromMy CYNpyry MOKET
OBITh MTPUCYKJEHA COOTBETCTBYIOIIAS JICHEXKHAS WU MHAsT KOMIIEHCAIU.

PaccMorpuMm  pasgen obmero umymiectBa cynpyroB B I'epmanuum. 1
ceHtTsiopst 2009 roma B I'epmaHuu B CUly BCTYIWJ 3aKOH OO0 HM3MEHEHHUAX B
o0nacTu mpaB CynpyroB Ha CHpPaBEUIMBBINA pa3es UMYyLIeCTBa IPU pa3BoOJE U B
o0nacTi mpaB B 4acTH ONEKU. B JaHHOM 3aKkoHE yKa3aHO, YTO, KaXKIbld M3
CYIIPYTOB COXpaHsieT MpPaBO COOCTBEHHOCTHM Ha TO HMMYLIECTBO, KOTOPBIM OH
BJIa/Ie] IO BCTYIJICHUS B Opak, M MpeIMEeTOM paszelia Mpu pa3Boe CIYXKHUT JHILb
TO UMYIIECTBO, KOTOPOE HAKOIICHO CYIpyraMu Bo Bpemsi Opaka [2].

OOmieil  cOOCTBEHHOCTBIO  CTAHOBATCA  JIMIIb  MPEAMEThl  OOLIEro
MOJIb30BaHUs, KaKk Hampumep, MeOeiab, aBTOMOOWIIb, NPHUOOPETEHHBIE UMM 32
BpeMsi Opaka, KOTOpble JENATCA IO MNPUHLMIYY  CHPABEAJIMBOCTH, a TaKKe
YUHUTBIBAIOTCS MHTEPECHI JIeTe M Ha3HaueHue mnpeamera. Ecimu ke aBTOMOOWIIb
ObLT MpUOOpeTEéH CynmpyroM Ha COOCTBEHHBIE CpPEJICTBA M MCHOJB30BAH IS
npoecCUOHaNbHON  JeATEIbHOCTH, TO B O3TOM cllydae MallMHa ykKe
paccMaTpuBaeTcsi He Kak oOuiee, a Kak JIMYHOE HMYLIECTBO 3TOT0 CyIpyra.
Jlenarcs Takxke HEIBUKUMOCTD, LIEHHbIE OyMaru u Apyrue HEHHOCTH TOIOJIaM.

[IpenMeTsl, KOTOpbIE TPAXKIaHUH MPUOOPENT UCKIIOYUTENBHO Ui cedsl, He
JeNATCd M OCTAaloTCsl TakoMy coOCTBeHHUKY. Ecim cocrosiHMe y KaxXaoro us
OBIBLIIMX CYNpPYTrOB YBEJIUYWIOCH B TeUeHHE Opaka pazIudHbIM 00pa3oMm, TO
CYIIPYT, UMEIOIUN OOJIbIlIee MPEYBETUUCHHE CTOMMOCTH KOHEYHOTO COCTOSIHUS T10
CPaBHEHUIO C HAyaJbHBIM COCTOSIHUEM, OOS3bIBAECTCS K BBIILIATE €0 IMOJIOBUHBI
ATOM pa3HHULIbI B MOJb3Y APYTrOro Cymnpyra, €civ 3TO He ObLIO MHAYe OrOBOPEHO B
OpayHOM KOHTPAKTE.

B Uranuu nanseiil Bonpoc peryimpyercs ' paxxaanckuM kogekcoMm Mramuu.
byaymue cynpyru, npexiae 4em 3aKiIIouUTh Opak, JOJIKHBI ONPEAeNUThb, KaKoh
pEeXUM BIIAJIEHUS UMYIIECTBOM UM noaxoauT. B Uranuu He mpemxycMarpuBaercs
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3aKIIOYeHUsT OpayHOro KOHTpaKTa MEXIy CyInpyramMd H IIO3BOJIIET BHIOpATh
TOJIbKO JIBa peXKMa cOOCTBEHHOCTH B Opake [3]:

° COBMECTHBIMN;

° pa3EIbHBIN.

CoBMECTHBIN pEXUM O3HAYAET, YTO 00a CyNpyra MMEIOT paBHBIE MpaBa Ha
UMEIOIIEeCs Y HUX UMYIIECTBO, BHE 3aBUCHMOCTH OT TOTO, KTO M3 CYIpPYTOB €Tr0

IpUOOpEIL.

CoBMecTHOM COOCTBEHHOCTBIO HE CUUTACTCS:

o UMYIIECTBO, IPHOOPETEHHOE 10 Opaka OJHUM U3 CYIPYTOB;

o UMYIIECTBO, TEPEIaHHOE IO HACJCICTBY WU IOJIYYCHHOE B Jap
(Takke mocye 3aKIIoUeHHs Opaka);

o UMYIIIECTBO WHINBHIYTHBHOTO MTOJIH30BaHMUS;

o UMYIIECTBO, UCIOIB3YEMOE I paboThI;

o UMYIIIECTBO, KOTOPOE ObUIO IMOJYYEHO B KadyeCTBE KOMIICHCAIUU 3a
HaHECCHHBIN yIepo;

o MEHCHUS TI0 UHBAJUIHOCTH, TIOJyUYE€HHAs B pE3yJIbTaTe YaCTUYHON WITH
MOJIHOU yTepHu paboTOCIOCOOHOCTH;

o UMYIIECTBO, KOTOpO€ OBbLJIO MPUOOPETEHO 3a CYET CPEACTB,

MOJIYYCHHBIX OT MPOJAXKH WM OOMEHa COOCTBEHHOCTH, IMPUHAIUICKABIICH 10
3aKJII0YEHUS Opaka.

JlaHHBIN TIEpeUYeHb MOXO0XK HA MEPEYEHb U3 POCCHIICKOr0 3aKOHOJATEIhCTBA,
a UMeHHO cTaThs 36 CK P® [1]. Orcroga MOXKHO 3aKJIFOYUTh, YTO IMOHITHE OOIICH
COOCTBEHHOCTH CYIIPYroB B ceMeiHoM mpaBe Poccum u Hramuum ortyactu
COBNajaroT. BbrIOpaB pexuM COBMECTHOTO BIaJeHUS COOCTBEHHOCTHIO, 00a
Cynpyra UMEIOT paBHbIE ITpaBa Ha YIPABJICHUE UMYIIECTBOM. B UTaIbIHCKOM, KaK
U B POCCUICKOM 3aKOHOJIATENbCTBE, HEOOXOAUMO 00s3aTEIbHOE COTJIache 000X
CYyNpyroB JJisg MPOJAKU HEJIBHXXMMOCTH WJIM JPYTUX JNEUCTBUM, COBEPIIAEMBIX C
uMymiecTBoM. B ciydae oTkaza OJHOTO W3 CYNPYrOB OT COBEPIICHUS CICIKH,
corjacue cynpyra MOKHO MOJIY4YUTh 4yepe3 cyJll, 000CHOBaB €€ He0OXoAUMOCTh. B
cillydyae eciii cjeiika Obula coBeplleHa 0e3 corjlacus OJHOrO Cymnpyra, Jpyroiu
MOXET OCHOPUTH €€ 3aKOHHOCT.

Pexxum  pasznmenpHOMl  COOCTBEHHOCTHM — MPEAYCMATPUBAET  paslielbHOE
BIIaJICHUE TPUOOPETEHHBIM HMYIIECTBOM CYNPYTOW/CynmpyroMm BO BpeMmsi Opaka.
Bce mnpuoOpereHHOE OAHUM W3 CYNPYrOB HAXOJUTCS B €ro JUYHOU
cooctBeHHOCTU. Kaxaplii cam ympaBiseT cBoell COOCTBEHHOCTbIO M MOXKET
pacropsikaTbcsi 0 CBOEMY yCMOTpeHHuto. OJIHAKO, €CIM y OJJHOTO U3 CYyIpyroB
€CTh JOJTH, TO TPH PACTOPKEHUHU Opaka, 3a CBOM JIOJTA OH OyJeT OTBEYaTh
CaMOCTOSATEIBHO.

ITo 3akoHomaTenbCTBY BenukoOpuTaHuM, COBMECTHas COOCTBEHHOCTH
CYyNpyroB - 3TO MMYIIECTBO, HAKUTOE BO BpeMs Opaka. DTO MOXKET ObITh Kak
JIBIDKMMOE, TaK U HE HEJIBHKUMOE UMYIIECTBO. HenBrmkumoe UMyIIECTBO OyieT
SBJISITECS COBMECTHOM COOCTBEHHOCTHIO CYNPYTOB B BennkoOpuTaHuU, €CJIM OHO
OTBEYAeT CIICAYIOIIMM napameTpam [4]:

o pUOOPETEHO BO BpeMsi Opaka;
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o pUOOPETEHO MO BO3ME3AHOM CHETIKE;

o IpPUOOPETEHO 3a cUeT OOIIUX JTI0XO0J0B CYNPYTOB.

[Ipu oTcyTCTBUM XOTSI OBl OAHOTO M3 3TUX YCIOBUN MMYIIECTBO HE MOMKET
SBJIATHCS] COBMECTHOM COOCTBEHHOCTBIO CyNPYTOB.

BpayHbiM 1OroBOpOM CyNpyru BIIpaBE W3MEHUTh YCTAHOBIICHHBIA 3aKOHOM
PEXXHUM COBMECTHOH COOCTBEHHOCTH. B pesynpTaTe OpayHOro JOTrOBOpa MOMKET
IpeKpalaThCsi MPaBO COBMECTHON COOCTBEHHOCTH M BO3HUKATH MPABO JIOJIEBOM
COOCTBEHHOCTH WJIM TPaBO COOCTBEHHOCTH OJHOTO M3 CYIpPYroB (pa3laeiabHOu
COOCTBEHHOCTH).

B BenukoOputanuu, Kak ¥ BO MHOTMX JPYTUX CTpaHax, K IpeaMmeTam,
KOTOpBIE HE SBJISIOTCS OOIIMM UMYIIECTBOM OTHOCHT:

o JOXOIbl  KaXJOro M3  CYNPYroB  OT  TPYyAOBOM WU
IPEANPUHUMATEIBCKON  ACSATENBHOCTH, OT PE3YJIbTaTOB WHTEJUIEKTYAJIbHON
NEeSATEIbHOCTH, IMOJYYEHHbIE MMM IEHCHH, MOCOOUS, a TAaKKE HHbIE JCHEKHbBIC
BBIILIATHI, HE UMEIOIUE CIENUATIBHOrO 1I€JIEBOTO HA3HAYEHUS;

o JNBUKMMBIE W HEIBWKHUMBIC BEIlM, LIEHHbIE Oymaru, mau, BKJIAJbI,
JI0JIM B KamuTajle, BHECEHHbIE B KPEAWTHBIC YUPEXKACHHS WJIHA B HHbBIC
KOMMEpYECKHUE OpraHu3alui,

o BEIIM UHIUBUIYaJIbHOTO UCIOJIb30BaHUs (KpOME AparoleHHOCTEN )

Takum o00pa3oM, paccmaTpuBas TaKOM HMHCTUTYT, KaK pasjen oOIIero
UMYILECTBA CYINPYTOB, MOXHO OTMETHUTH CIEAYIOIIEE, YTO CEMENHOE IPaBO
Poccun B HEKOTOpBIX BOMNPOCAX CXOXKE C CEMEUHBIM 3aKOHOJIATEIbCTBOM
I'epmannu, Utanum u BenmukoOpuranuu [5]. Hanpumep, oJMHAKOBEIN MepeycHb
MMYILIECTBA, KOTOPBIM HE SBIsIETCSA 00IIe COBMECTHOW COOCTBEHHOCThIO. OJIHAKO
U €CTh OTJIMYMS, Hampumep, B l'epmaHuu, €civ HMMYUIECTBO NPHOOPETEHO B
nepuoJl Opaka M Ha JICHEXKHbIE CPEACTBA OAHOTO M3 CYNPYrOB U HMCHOJb3YyETCs
TOJIBKO 3THUM CYNOpYroMm, TMOcCi€ pa3BoAa JaHHBIA NPEIMET OCTaeTcsi B
coOcTBeHHOCTH 3TOro cympyra. B Poccum, Hampumep Takasi JBHIKHMOCTb, Kak
aBTOMOOMIIb, O€3yCIIOBHO, ObI cTan 00beKkTOM pasaena [6]. B wurambsHckOM
3aKOHO/ATEIbCTBE HE MPEyCMOTPEH OpadHblil JOTOBOP, U CYIIECTBYET BCETO JIBA
pEeXHUM Ha 00IIee UMYIIECTBO: COBMECTHBIN U OOTUI, KOTOPBIM CYNPYTH JOJKHBI
BBIOpATH IpH 3aKitoueHnn Opaka. B 'epmanum u AHTimm OpayHblil 10rOBOP CTOUT
B IIPUOPUTETE.
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