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3aKOHOIATEIbCTBA

Cmupnosa Kpucmuna Banenmunosna
Xabaposckutl 20cy0apcmeeHHblll YHU8epcumen dKOHOMUKU U Npasa
Maeucmpanm

AHHOTALIUA

CraThs MOCBSIIEHA YTOJOBHO-IIPABOBBIM ACMEKTaM HE3aKOHHOW TpaHCILIaHTaLUU
opraHoB W (miM) TKaHeld uyenoBeka B Poccuiickoii ®enepanuu. AHamuzy
NOJBEPTHYTHl ~ MPOOJIEMBI W KOJUIM3UM  JIEWCTBYIOIIETO  YTrOJIOBHOIO
3aKOHO/IaTEIbCTBA B 00JACTH TPAHCIUIAHTAI[UM OPTaHOB U (WJIM) TKaHEW YeJIoBeKa,
a TaK)Ke MPEeJJIOKEHBI IyTH PEILICHUS BBISIBICHHBIX ITPOOJIEM.
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Abstract

The article is devoted to illegal transplantation of organs and tissues of human
origin, criminal and legal aspects of transplantation in the Russian Federation. We
analyzed the problems and conflicts existing criminal legislation in the field of
transplantation of organs and (or) human tissues, as well as proposed solutions to
the identified problems.
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B nociegnue roasl oiHON M3 HanOoJsiee aKTyalIbHBIX U 00CYKIaeMbIX TEM B
MEXIYHAPOJHOM COO0OIecCTBE cTaja IpodiieMa MPecTymHOCTH B 00JacTu
HE3aKOHHOW TPaHCIUIAHTAllMKM OPTraHoB M (WJIM) TKaHeW. DTta mnpoliemMa sBIseTCs
HE TOJIbBKO OOBEKTOM BHHMAaHHUS IOPUCTOB, Bpadeil, NPaBO3AMUTHUKOB U
npeacraputesniei CMU, HO U pe30HAHCHON TEMOM, MPUBJEKAIONIE BHHUMAaHUE
BJIACTEH M OOIIECTBA B IEJIOM.

Cama mo cebe TpaHCIUTaHTamMsi — O3TO He mnpectryruieHne. OHa
OCYUIECTBIISIETCS B 3aIMILIEHHOM MTPaBOBOM MPOCTPAHCTBE, KOTOPOE PETYIUPYETCS
B nepByro ouepenp denepanbHbiM 3akoHOM OT 22 aekadpst 1992 r. Ne 4180-1 «O
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TPaHCIUIAHTALIMM OpPraHoB W (WiM) TKaHEl denoBeka» (paiee — 3akoH O
TpaHcIUianTamnum) [1].

B 10 xe Bpemsi mpobiieMa HE3aKOHHOM TpaHCIUIAHTALIMM OPTraHOB U (WJIM)
TKaHEH SBISETCS OJHOW M3 BAXKHEUIIIMX U OOIIECTBEHHO-OMACHBIX B COBPEMEHHOM
MHUpE, OHa TIOCSTAaeT Ha BaXKHEUIUE OOBEKTHI, OXPAHSIEMBbIE YTOJOBHBIM
3aKOHOAATEIBCTBOM - 3I0POBBE U KU3Hb YEJIOBEKA [2].

Nutepec k npobiieMe He3aKOHHOM TpaHCIIJIAaHTAIMU OOBSCHSIETCS TEM, UYTO B
HACTOsIIEEe BpeMsl BO BCEM MHUpPE CIIPOC Ha OIEepaldy B 00J1aCTH TpaHCIUIaHTAIlUU
OpraHoB W (WJIM) TKaHEH NPEBBIINIAET BO3MOXHOCTh HUX peaau3allid, TaK Kak
KOJIMYECTBO JIMII, OKUJIAIOIIUX JAHHBIE ONEpallui MOCTOSIHHO PacTeT, a JOHOPOB
JUISl TPAHCIUJIAaHTAllUM HE XBaTAaeT.

B ycrnoBusx, korma cmpoc Ha TpaHCIUIAHTAlUI0 OPraHOB 3HAYUTEIBLHO
MPEBBIIAET MPEIJIOKEHUE, BO3HUKAET Npo0JeMa HE3aKOHHOW TOProBIU
YeJIOBEUECKUMHM  OpraHamMu  JJii  TPOU3BOJACTBA  omepanuid B 00JacTu
TPAHCIUIAHTALUH.

Poct mpectymHOll AesATENBHOCTM B 3TOM  00JacTM  MOPUBOJUT K
HEOOXOJIMMOCTHA HAJICKAIIET0 IPABOBOTO PETYJIUPOBAHUS TPAHCIUIAHTAIIUU.
B03MOXHOCTh MpOBENICHHS] TaKOW OMNEpaluy, a TakKe MPOrpecc B JaHHOM
HaIlpaBJICHUH, YCHJIMBAIOT KOPBICTHBIE MOTHUBBI COBEPUICHUS MPECTYIUICHUS C
LEJIbI0 MCIOJB30BAHUS TPAHCIUIAHTATOB MOTEPIIEBUIETO, HMEHHO MO3TOMY
B3aMMOOTHOIIIEHUSI B OOJACTW OKa3aHWs TaKUX YCIYr, Kak TpaHCIUIaHTaIus
OpPraHOB W TKaHEW YeJOBEKAa HYXJAIOTCS B COBEPILICHCTBOBAHUM IPABOBOTO
peryJupoBaHuUs.

B mnactosmee Bpemst YronoBHbIM Komekc P® [3] ycraHaBmmBaeT
OTBETCTBEHHOCTH 3a PAI ACIHUH, CONPSIKEHHBIX C HE3AaKOHHOW TPAHCIJIAHTAIUEN,
60 o0ycioBieHHBIX ATUM. K mpectyrieHusiM B uccieayemoit chepe oTHOCSTCS
JIeSTHUS, TPEAYCMOTPEHHbBIC CICAYIOUIUMH CTaThIMU: M. «M» 4. 2 ¢T. 105 YK P®
«yOMMICTBO B LIETSAX UCTIOJIB30BAHUS OPTaHOB M TKAHEH MOTEPMEBIIETO; M. «K» 4. 2
cT. 111 YK P® «yMmblllIJIEHHOE TPUYUHEHUE TSKKOTO BpeAa 340POBBIO B LETSAX
WCIIOJB30BaHUsl OpPraHOB WJIM TKaHeW motepnesBmero»; cr. 120 YK P®
«IIpuny)/1IeHHE K U3BATUIO OPTaHOB WJIM TKAHEH YeJIOBEKa JIJIsl TPAHCILIAHTALINNY;
mn «k» 4. 2 cr. 127.1 YK P® «ToproBius moapbMu B LEIAX HU3BATUA Y
MOTEPIICBIIETO OPraHOB WM TKaHeW». OJHAKO K MPECTYIUICHHSM B 00JacTu
TPAHCIUIAHTAIIMM MOTYT OBITH OTHECEHbI W JApPYrue JesHUs, LEJIbI0 KOTOPBIX
SIBJISIETCS UCTIONIb30BAHUE UM U3BSTHE TPAHCILJIAHTATOB.

Takum o0Opa3oM, MOXKHO CKa3aTh, YTO II€JIb HEMPABOMEPHOTO MOJYyUYCHHS
JIOHOPCKOTO MaTepuaia, CiIyXamero o0s3aTelbHbIM WK (aKyJIbTaTUBHBIM
AJIEMEHTOM MPECTYIUICHMUS, MO3BOJISIET BBIJICTTUTH OTHOCHUTEILHO
CaMOCTOSITEJIbHYIO TPYIIITY MPECTYIUICHUH B OOIIEH CTPYKType MPOTUBOIPABHBIX
OOIIECTBEHHO-OMACHBIX JICSHUM, T.€. MPECTYIUICHUH B 00JIACTU TPaHCIUIAHTAINH

[4].

OnHako, HECMOTpsT Ha CTOJIb IIMPOKUMHA  KPYr  BBIIIEYKAa3aHHBIX
NOpEeCTyIUIEHUH, TMpeACTaBIseTCs, 4YTO JeHcTByiolias HOpMaTHBHas 0asa,
peryivupyer OTHOIICHHS B cdepe u3bATUS (MCIOIb30BaHMs) TPAHCIUIAHTATOB,
HEJ0CTaTOYHO MoyiHO U 3¢ dekTuBHO. Tak, Hampumep, B YT0I0BHOM Kojekce PO
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HE YCTaHABJIMBAETCA OTBETCTBEHHOCTh 332 HE3aKOHHOE W3bATHE TPAHCILJIAHTATOB
YMEPUIETO YeJIOBEKa JUIsl TPAHCIUIAHTALMY WU Apyrux ueneid. CocTaBbl, KOTOPbIE
UMEIOTCA B YTOJIOBHOM Kojiekce PD, mpegycmMaTpuBarOT OTBETCTBEHHOCTh TOJIBKO
3a MPECTYIUICHUS B OTHOIICHUH >KUBBIX JIUII.

B cr. 1 3akoHa o0 TpaHCIJIaHTalUM MPEIyCMATPUBAETCSA, YTO
TPAHCIUIAHTALMS JTOITyCKAETCSl UCKIIOUNUTENBHO C COTJIACHS KUBOTO JIOHOPA U, KaK
MIPaBUJIO, C COJIacUsl PEUUIIUEHTAa. B 3aK0HE TakKe yTOUHSIETCS, YTO OPTaHbl UIIU
TKaHU 4YeJIOBEKa HE MOTYT OBIThb IPEIMETOM IPOJAXKU, YTO BJIEUET YTIOJOBHYIO
OTBETCTBEHHOCTh B COOTBETCTBUH C 3aKOHOAATENbCTBOM Poccuiickoint denepanuu.
ToT ke 3aKkoH B cTarbe 15 3ampenaer MEIUIUHCKUM YUYPEXKICHUSIM, UMEIOITUM
IpaBo MPOBOAMTH OIEPAIU 0 3a00py TPAHCIUIAHTATOB KX HpoAaxy [1].

OnHako B HacToAIlIEEe BpeMsl HE3aKOHHBIM OOOpPOT TPAHCIJIAHTAaTOB B
Ka4ueCTBE MPECTYMHBIX JCSTHUNA U OTBETCTBEHHOCTh 3a TaKUE JICSTHUS B YTOJOBHOM
kojaekce PO He nipenycmoTpeHa.

3akoHoAaTENb B MYyHKTE <«0k» 4acTu 2 cr. 127.1 YK P® npenycmarpuBaet
YTOJIOBHYIO OTBETCTBEHHOCTh B CIIly4a€ MPOAAXH YEIOBEKA, HHBIE CIEIKH B
OTHOILICHUH YEJIOBEKA C LENbI0 U3BATUSA Y MOTEPIIEBIIETO OPraHOB U TKaHEi». B
JAHHOM CJIy4yae, Ha Halll B3TJSA[, BONPOC O MPOJIaK€ OpPraHOB M TKaHEH s
TPAHCIUIAHTALIMM OCTAE€TCS OTKPBITBIM, T. €. K YTrOJOBHOM OTBETCTBEHHOCTH 32
yKa3aHHbIE JIEUCTBUSI BUHOBHBIE HE MOTYT OBITh IIPUBJICUYCHBI. B HacTosIIee Bpems
YTOJIOBHO-TIPAaBOBOM Mepod OOpbObl C UCIIOJIB30BAaHUEM TPAHCIUIAHTATOB,
IIOJIYYEHHBIX IIPECTYyNHBIM ITyTeM, saBiserca cT. 175 YK P® «3apanee He
oOelaHHble TPUOOPETEHHE WM COBIT MMYIIECTBA, MOJYYEHHOI'O MPECTYIMHBIM
yTEM.

Onnako HekoTopble aBTOpbl [2, 4], ¢ MHEHHMEM KOTOPBIX MOKHO
COTJIACUTHCS, CUMTAIOT, YTO HE CIEAYET MCIOJb30BaTh cTarbio 175 YK PO kak
MEpy YTOJOBHO-TIPABOBON OOpPHOBI C MCIIOJIb30BAHWEM TPAHCIUIAHTATOB. JlaHHas
MO3UIMS MOTUBHUPYETCA TEM, YTO TPAHCIUIAHTATBHI BPSAJ JIM MOYKHO CUUTATh
UMYIIIECTBOM, OHU HE TOJMNANAI0T IMOJ| JaHHBIM TepMUH. Takke, HEOOXOIUMO
OTMETHUTb, YTO TIPH KBATH(PUKAIMK MIPECTYIJICHUN B UCCIenyeMoit cdepe, ciydan
KYIUTU-TIPOJQKH TPAHCIUUIAHTATOB HAa 3aKOHHOM OCHOBAaHWU HE OYIyT OTHECEHBI K
MPECTYIUICHUSAM. 3aKoHOoAaTeNeM U3 YTojoBHoro koaekca PD u3 chepwr aeiictBus
OoOlMX HOPM BBIBEJEHBI PSAJ TPEAMETOB MPECTYIUICHUS, MPEAyCMOTPEHHOTO
ct.175 YK P® (nanpumep, siaepHble Marepuaibl U paJdOaKTUBHBIE BEUIECTBA,
opyxue, Ooempumachl, B3pbIBYaThIC€ BEIECTBA W B3PBIBHBIC YCTpoiicTBa). B
HACTOSIIIIEe BpEMs HE3aKOHHBIM O0OpPOT ATUX MPEIMETOB MPEAyCMOTPEH B
COOTBETCTBYIOIIUX CTAThSIX Y TOJIOBHOIO Kojekca PO.

Takum o00pa3oM, Ha OCHOBE NpPHUHIMIA €IUHOOOpa3usl MOCTPOCHUS
YTrosoBHOTO KOJEKCAa K TaKUM TpeAMETaM OTHOCSTCS M OXPaHHBIC OTHOILICHUS B
chepe mpaBoBOrO OOpaIeHUs] TPAHCIUIAHTATOB, a CIEAOBATEIbHO, COIUATLHBIC
OTHOIIIEHUS B cepe uX 000poTa JOHKHBI TAKKE UMETh CIEIUAIbHOE YTOJIOBHO-
IIPaBOBOE PETYJIUPOBAHUE U OCYLIECTBIISTHCS CHEUUAIBHON HOPMOW YTOJIOBHOIO
Kozekca PO.

OCHOBHBIM OOBEKTOM TIOCSTATENBCTB, CBA3AHHBIX C XWIIEHUEM U
HE3aKOHHBIM OOOpPOTOM TPAHCIJIAHTATOB YEJIOBEKAa, HE JOJKHO OBITh 3/I0pPOBBE
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HaceJIeHUs U 00IeCTBEeHHAs! HPAaBCTBEHHOCTh, @ HE OTHOIIIECHHUS, 00ECTICUNBAIOIIINE
HEMIPUKOCHOBEHHOCTh ~ COOCTBEHHOCTH.  YTOJIOBHO-TIPABOBasi  OXpaHa 3THUX
OTHOUIEHUH Jo0ikHa obOecrieunBatbes cTaThsiMu YK P®, pacnonokeHHbBIMU B TII.
25  «llpectymnenus NOpOTUB  370pPOBbS  HAceleHWS H  OOLIECTBEHHOM
HPABCTBEHHOCTW.

Takum 00pa3om, B YTooBHBIN Kojekc PD HE0OX0AMMO BHECTH U3MEHEHUS,
JOTIOJIHMB T7aBy 25 crtatbeit 235.2 «HeszakoHHBIE 00OpOT TPaHCIUIAHTATOBY,
MIPETyCMaTPUBAIOIIYIO YTOJOBHYIO OTBETCTBEHHOCTH 3a MPOAAKY U MPUOOpETECHUE
TpaHCIUTAHTAaTOB. [loMoXeHuss »TOW CTaThu TpemaraeTcs CcOpMyITHpPOBATH
CIIEAYIOIMM  00pa3oM:  «HE3aKOHHOE€  MpPUOOpPETeHHe W XpaHEHHeE,
TPAaHCIIOPTUPOBKA JUISI TPOAAXKH, MPOJaKa TPAHCIUIAHTATOB». JIODKHO OBITH
TaKkKe TMPEeyCMOTPEHO YCHUJIIEHUE YrOJOBHOM OTBETCTBEHHOCTH 3a JCSHUS,
COBEpIICHHBIE TyTeM OOMaHa, 3JI0yHNOTPeOJCHUS JIOBEPUEM, HCIOJIb30BAHUS
OECIIOMOIITHOTO COCTOSIHUSA JIMIA, C HCIOJIb30BAHUEM CBOETO CIYXKEOHOTO
MOJIOKEHHUS.

Crnenyer oOpaTuTh BHUMaHUE Ha TO, 4TO B Poccuu npectyruieHus, B chepe
TpaHCIUTAHTAIIMM,  SBJISIOTCS (IO CBOEM  MpUpPOJE)  IPECTYIUICHUSMU
CJIIO)KHOpAacKpblBaeMbIMU. B Hacrosiiee BpeMsl MPAKTUYECKH OTCYTCTBYET
cylneOHasi MpaKTUKa B OTHOIICHHH KOJIMYECTBA BBISBICHHBIX U PACKPBITHIX
MPECTYIJICHUHM, CBSI3aHHBIX C HE3aKOHHBIM OOOPOTOM TPAHCIUIAHTATOB, a TaKkKe
JIMIAX, MPUBJICYCHHBIX MO0 TAKUM JIeJIaM K YTOJIOBHOM OTBETCTBEHHOCTH [5].

[Tocne BBeneHMS B I€MCTBUE YTOJIOBHOrO Kojekca Poccuiickoit deneparuu
BO30YXKJIEHbI €AMHUYHBIC JieJla TI0 MOJO3PEHUI0 B COBEPIICHUU MPECTYIUICHUN B
JaHHOW cdepe, HO TMOYTH HU OJHO M3 HUX HE OKOHUMUIIOCH OOBUHHUTEIbHBIM
npurosopoM. Hanpumep, B 2006 roxy B ropoge XabapoBcke ObLIO BO30YKIEHO
«aeno Bpadei». IloBogom mociykuiaa KOJUIEKTMBHas kajgoba B aJpec
noyiHoMo4Horo TipeactaButes [Ipesuaenta B JJPO. B xkanobe coobmanock, 4ro
Bpauyu OOJBHUIII 0€3 pa3pelieHus pOJACTBEHHUKOB BhIPE3aJIM OPraHbl MOTHOIINX
MAalKMEeHTOB U UCMOIb30BAIM UX JUIs1 TPAHCIUJIAHTALIUH.

Ha ocHoBanum 3TOM XanoObl MpOKypaTypa NpoBejia MPOBEPKY, B XOJE
KOTOpO¥ OBUIO BBISBICHO, YTO MEIUIIMHCKOMY YYPEKIEHHUIO, NEUCTBYIOIIEEC Ha
0a3ze KIMHUYECKOW OOJBHHUIIBI, OBUIO pa3penieHo 3aHUMAThCS  IJIATHOU
TpaHCIUTaHTanue. Takxke OBLI0 BBIIBICHO, YTO TPH YUYPSKIACHUH PadOTArOT
HE3aKOHHO 3 4YacTHbIe MEAUIMHCKHE KoMMaHuu. OT HMEHU KOMMEPYECKHUX
CTPYKTYP 3aKJIIOYAIUCh KOHTPAKThI Ha MOCTaBKY JOHOPCKUX OPraHOB.

B Tedyenue miectu JieT Bpaud MEAUIIMHCKOTO YUPEKICHHUS 3aHUMAJIUCH
(haKTUYeCK HE3aKOHHOM JEsATEIbHOCTHIO HE TOJIBKO TpaHCIUIAHTAIlMeld, HO U
cOOpOM JIgHET C MAIMEeHTOB 3a ONepalyy, YTO 3aKOHOIaTEeILCTBOM 3aIPEICHO.

Jleno o TpaHCIUIaHTAIMM 3aBEPIIWJIOCH TEM, YTO Ou3HEC ObLI 3aKpbhIT. B
HACTOSIIIEE BpeMsl TPAHCIJIAaHTAIIMU OpraHoB B XabapoBcke OO0JIbIIe HET.

HUcxonss W3  BBINIEU3T0KEHHOTO, OTMETUM, 4YTO HOPMBI YTOJOBHOIO
3aKOHOJIATEIhCTBA, OO0 OTBETCTBEHHOCTH 3a TMPECTYIUICHHS, CBSI3aHHBIC C
TPaHCIUIAHTALIMEN Jalleku OT CcoBepIIeHCTBA. (OTCYTCTBHE COIIACOBAHHOTO
3aKOHOJATEIBHOTO  PETYIHPOBAHUS ~ ATOM  TPOOJEMBI  yCyryosser — ee
0e3HaKa3aHHOCTb.
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Takum 00pa3om, MOKHO CHENATh BBIBOJ, YTO YTOJOBHO-TIPABOBAs 3aIluTa
OOIIIECTBEHHbIX  OTHOUIEHMH B  0OOJacTM  TpaHCIUIAHTAIlMM  [OKa  He
yIOBIIETBOPUTEIbHA u TpeOyeT pedopmMupoBaHuUs. Heb6omnpmas
pacpoCTPaHEHHOCTh MPECTYIJICHUSI HE YMaJIIeT BaXHOCTU YTOJIOBHO-TIPABOBOTO
3amnpera Ha HE3aKOHHOE M3BSITUE OPraHOB W TKaHEW i TpaHCIUIAHTALMM, a
HAa000POT, MOYEPKUBAET €ro NMPOPUIAKTUYECKYIO POJIb.
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